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DANGEROUS SEXUAL OFFENDERS AMENDMENT BILL 2011 

Second Reading 

Resumed from an earlier stage of the sitting. 

HON GIZ WATSON (North Metropolitan) [5.04 pm]: We were talking earlier about the amendments to the 
Dangerous Sexual Offenders Act, and about the expansion of the definition of “community” to consider 
communities other than those in Western Australia. It is worth noting that Australia is a signatory to the 
Convention on the Rights of the Child, as well as the Optional Protocol to the Convention on the Rights of the 
Child on the sale of child prostitution and child pornography. The optional protocol was agreed in 1992 to 
address concerns at the widespread and continued practice of sex tourism, to which children are especially 
vulnerable, as it directly promotes the sale of child prostitution and child pornography. I see this aspect of the 
amendment as consistent with our obligations under that convention. Currently, the courts can take into 
consideration danger to the Western Australian community only, not to communities overseas or interstate. 
Cases can be made only in respect of the local community, but this amendment will ensure that consideration can 
be given to rectify this deficiency, and the Greens (WA) support this amendment. 

The second issue is the breach of an order. Currently, a breach of a supervision order has limited consequences. 
A dangerous sex offender can be arrested and sent back to jail, or his order can be amended. When neither option 
is appropriate, a breach is without consequence. The proposed legislation will introduce new offences for 
breaches of supervision orders under proposed section 40A. This offence is a simple offence and can be dealt 
with by the Magistrates Court or the Supreme Court, if the case is before the Supreme Court anyway. The Bail 
Act will apply. The new provision gives the court more options for dealing with a breach of a supervision order, 
and an offender can be sentenced to community service, a fine or a jail sentence when appropriate, depending on 
the severity of the breach. The Greens (WA) also support this amendment. 

We note that, through this new provision, any contravention of a supervision order becomes an offence, and a 
breach is a criminal offence. A supervision order restricts a dangerous sex offender in what would otherwise be a 
lawful act, particularly in freedom of movement. The conditions of the orders might be that the offender is to 
stay away from schools or is prohibited from doing certain things, such as those described in the example 
provided by the Leader of the Opposition of collecting certain images; that was also the example that was given 
to me in the briefing. 

A supervision order can also contain restrictions on a number of other things—the consumption of alcohol or 
drugs, visiting sex workers or taking medication. Of course, most of these activities would be legal for other 
people, depending of course on the nature of the drugs. The Greens (WA) are very cautious about new offences 
being introduced to create further restrictions on people’s freedoms, and we have raised concerns in this regard 
in debate on other legislation that has come before this place; an example was the debate on the provisions of the 
move-on order proposals. Under section 27 of the Criminal Investigation Act, the consequences of a breach, and 
the penalties for such a breach, are actually more severe than the original offence that the move-on order sought 
to prevent. We have some concerns about these types of provisions. 

The new offence in this bill proposes a penalty of two years’ imprisonment. As jail is already an option that is 
available in cases of serious breaches of supervision orders, the penalty of two years’ imprisonment seems 
perhaps a little excessive. We would have preferred one year, which is comparable with the provisions in other 
legislation, such as the breaching of a move-on order or failing to provide police with identification. However, 
we will not do more than comment that we think that is a quite heavy penalty; we will not oppose it. I have a 
number of questions about this new offence, but am not sure whether the parliamentary secretary will respond to 
them. Does Queensland’s Dangerous Prisoners (Sexual Offenders) Act 2003 contain a penalty for a breach of a 
supervision order? Perhaps the parliamentary secretary could indicate to the house why a penalty of two years 
was proposed in this amendment to the Western Australian Dangerous Sexual Offenders Act. If a person was 
convicted for an offence under proposed section 40A and given two years’ imprisonment, would this conviction 
affect his assessment as a dangerous sex offender under section 106A of the Evidence Act 1906, since he has not 
actually committed another offence as qualified under that act but has only breached the supervision order? 

An offender can be arrested for a breach of a supervision order only if the person poses a flight risk and the 
arrest warrant would have to be made by a court. The bill proposes that a police officer can arrest without a 
warrant an offender who is suspected on reasonable grounds of breaching a supervision order. I have some 
concerns about giving police officers the power to arrest for offences other than criminal offences. The power to 
arrest for a criminal offence already exists under the Criminal Investigation Act 2006 and obviously would apply 
equally to dangerous sex offenders. 
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Proposed section 40A broadens the power of police officers to arrest a person under a supervision order. A 
police officer can arrest a person for committing a criminal offence and other legitimate matters, such as 
collecting certain images or being in a certain place. We question whether additional police powers are needed. 
If a judge or a justice of the peace is available, we believe they ought to be the authorising authority. Under the 
Criminal Investigation Act 2006, warrants can be issued by not only judges of the Magistrates Court, but also 
JPs. During the briefing, an argument was made that magistrates were not available for urgent matters to be 
considered, such as for the consideration of the need to arrest an offender. In other debates in this place I and 
other members have made the point that a roster of magistrates is available to deal with violence restraining 
orders and that those magistrates are available around the clock. Requiring a court to issue an arrest warrant for 
the breach of a supervision order would also be of sufficient gravity, because we are basically taking away a 
person’s liberty without that person having actually committed another crime. The person is being arrested as a 
preventive measure in case he might do something else. We argue that that type of power should be used only by 
a magistrate rather than the police. We will not oppose this bill. I am just making the point that we keep giving 
additional powers to police, and therefore to the executive, rather than giving those powers, particularly the 
power to detain people on a very serious matter, to the courts. It is argued that we cannot give that power to the 
courts because they do not have the time to deal with it. I argue that we have provisions in other legislation, such 
as the Restraining Orders Act 1997. A 24-hour roster of magistrates enables magistrates to consider requests for 
warrants or restraining orders under that act. It strikes me that this provision would similarly be suitably dealt 
with by a magistrate. I simply make that point. Every time something like this comes before us, I will raise the 
same issue. We would like to see an arrest warrant required in those circumstances and for the issuing of the 
warrant to be limited to a magistrate. Magistrates are currently available 24 hours a day to deal with applications 
for violence restraining orders. I ask the parliamentary secretary to provide reasons why it is necessary to give 
the police the power to arrest a person for the breach of a supervision order and whether any consideration was 
given to requiring a warrant to be issued by a magistrate at relatively short notice. The final matter that the bill 
deals with is limiting liability for professionals under the administering act. We do not have any problems 
supporting that amendment. 

The Greens will support the bill. We believe that this is a very serious area and that we are amending very 
important legislation. The amendments could have some very serious consequences for the community, 
including those whom we are seeking to protect, by making provisions that severely inhibit what would 
otherwise be a person’s right and expectation as a member of the community. I refer, for example, to the ability 
to consort with whomever one wants, to read whatever one wants and to move freely within the community. 
Most members of the community have a right and entitlement to those things. In the case of dangerous sex 
offenders, the Parliament and the community has made provision that they be subject to some severe restrictions 
and penalties if they breach those restrictions. We accept that argument and we accept that the need to protect the 
community is important. However, I inform the Attorney General that we would prefer to not deal with this type 
of legislation with such haste because we do not want to get this sort of legislation wrong. I look forward to the 
full review of this legislation. Hopefully, we can then provide a more considered assessment of how this 
legislation is operating when that full review is brought up for public discussion. We support the bill. 

HON PHILIP GARDINER (Agricultural) [5.17 pm]: I rise to speak briefly on the Dangerous Sexual 
Offenders Amendment Bill 2011. The National Party will support this bill. It is very sad that there is a 
requirement to protect the community from this certain group of people. Dangerous sexual offenders almost have 
an affliction; it is like a disease. They are almost unable to control whatever drives them to do what they do and 
the things that they do are so abhorrent that we have to deal with them almost uniquely. It is not like having 
cancer, diabetes or any other disease, because we can more or less control those types of diseases. There is 
something that is virtually uncontrollable in dangerous sexual offenders. Fortunately, we do not have many of 
them. During the briefing on the bill we were told that 13 people in custody and another 13 people who are 
known to the police but who are not in custody are defined as sexual offenders. This bill has been framed for 
those people from whom we need protection. The worst part about the way this bill is framed—I do not believe it 
can be framed in any other way—is that a suspect’s rights are impinged, although the bill tries to define a suspect 
person not as a suspect in the sense of being a sexual offender who has the disease, but as someone who might be 
doing something that incites the interest of the police. The police might rearrest that person or bring him back to 
a police station to be interviewed for investigation and perhaps for further charges to be laid. There is, therefore, 
an individual rights risk in this bill, but it is a risk I am very comfortable with accepting on behalf of the 
community. Again, the sad part is that those who have this affliction seem unable to change it. 

The bill, therefore, is as good as we can get to deal with the situation we are faced with. There may be other bits 
and pieces to it, but as far as I can tell, police subjectivity will be ingrained in the legislation for police who find 
people acting in a particularly suspicious way. But we cannot deal with that in any other way. I believe that this 
is an important bill, which not only will apply to our jurisdiction, but also will help other jurisdictions to where 
these people might move. Along with my colleagues, I am very happy to support the bill. 
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HON MICHAEL MISCHIN (North Metropolitan — Parliamentary Secretary) [5.20 pm] — in reply: I 
thank members for their contribution to the debate. I thank the opposition, the Greens (WA) and the Nationals 
for their support for the bill. It is true that the government is desirous of securing the passage of this bill through 
this house today and, hopefully, through the other place before the end of this week in order that it can come into 
operation before Parliament resumes in March. 

I should acknowledge the cooperation of the opposition and the Greens, and of course our parliamentary 
colleagues in the Nationals, for the responsible way that they have dealt with the urgency of this matter. There 
are, of course, offenders who fall into the category of serious sexual offenders and who are awaiting release. It is 
important that the Director of Public Prosecutions have the ability to deal with those offenders with the 
confidence that the deficiencies in the legislation have been remedied and that he can found an application that 
will not fail. I thank the opposition and the Greens for having not so much compromised but perhaps waived the 
usual process. 

It is easy for those who are unfamiliar with the parliamentary process to complain about delays generally. It is 
easy for them to say that this is an important matter, and it is easy for them to ask why it was not brought on 
immediately for Parliament to fix. However, those who are familiar with the parliamentary process appreciate 
the need for measured consideration of any legislation that comes through this place. Under ordinary 
circumstances, this legislation, because it deals with the liberty of the subject, would require additional 
thoughtful consideration. We therefore acknowledge that, and appreciate the cooperation of the opposition 
parties for the way in which the legislation has been dealt with. I also stress that the government does not regard 
the urgency of this matter as a precedent or that this waiver will happen under every circumstance. The Leader of 
the House is particular about conformance with conventions and he would not have brought on this matter lightly 
had it not been for the nature of the legislation concerned and the need to plug certain gaps in it. 

I should say something about the questions that have been asked by Hon Giz Watson. I should also point out that 
she has observed that there is currently a review of the Dangerous Sexual Offenders Act. I cannot provide her 
with the due date for that review. However, at some time in the future, should amendments to the act be required 
as a result of that review, once the review is completed and the results of it are known, no doubt there will be 
some opportunity to debate those findings. It is therefore not as though this matter is closed; there could be an 
opportunity at a later time to canvass the issues that concern the Greens. 

I will now deal with specific matters. The first matter relates to the two-year penalty. The provision under which 
it was assumed a breach of an order can be prosecuted is section 178 of the Criminal Code. It is essentially a 
provision relating to the breach of a court order and has a one-year imprisonment penalty. The Queensland 
legislation does indeed have an offence-creating provision that deals with a breach of an order under the act, and 
that has a two-year imprisonment penalty. The penalties proposed in this bill, therefore, are not out of line with 
the legislation that came out of Queensland, which formed the model for this legislation. It is not an excessive 
penalty; it is, however, reflective of the seriousness of a breach. It is a maximum penalty; the sentence, therefore, 
imposed by the court would be measured in accordance with the gravity of the breach, and other sentencing 
options are available to the courts, as in the commission of any other offence for which a sentence of 
imprisonment is available. 

A question was asked about whether a breach and a conviction for that breach would be regarded as the 
commission of a serious sexual offence. Was that the thrust of the question? 

Hon Giz Watson: Yes. 

Hon MICHAEL MISCHIN: It would not fall within the criteria and the definition. However, the failure to 
comply with a court order—which in this case would be a very stringent licence to be at large because of the risk 
that the offender poses to vulnerable members of the community—would be taken into account in future by a 
court in considering whether a person should be released on licence and the conditions under which that person 
should be released. 

The power to arrest was raised and whether the police should be able to arrest without a warrant. I take Hon Giz 
Watson’s point; however, it must be remembered that we are talking about people who are at a high risk of 
offending against others. The conditions under which they are released into the community are reflective of that 
risk. Those conditions may be very wide-ranging. They can involve a requirement that offenders reside at a 
particular place; or, in the case of people from Indigenous communities, at a particular community. There may 
be a condition that they abstain from drinking spirituous or alcoholic liquors. 

It would be impractical for a police officer who encounters one of these offenders in a pub to go off to a justice 
of the peace to get a warrant for their arrest, rather than taking them out of that situation and dealing with them 
immediately. We are dealing with people who are volatile and who have conditions put on them that are meant 
to constrain them from committing offences of a very serious nature. If a police officer finds someone who is 



Extract from Hansard 
[COUNCIL — Tuesday, 22 February 2011] 

 p765b-768a 
Hon Giz Watson; Hon Philip Gardiner; Hon Michael Mischin 

 [4] 

barred from being within a certain distance of a school driving a car around that school, once again the officer 
ought to be able to pick them up, take them before a justice, charge them, if necessary, with a breach of the order 
and have due process take place. Although the government appreciates the civil liberties implications of this bill, 
the powers concerned are the powers that the government regards as being essential to monitor these sorts of 
people. 

As I said, the act is under review. These issues can, of course, be raised and they will be the subject of debate at 
another time. However, I commend the bill to the house. I thank the opposition, the Greens and the Nationals for 
their support for this bill to remedy some problems that may have far-reaching consequences if they are not dealt 
with in this current session of Parliament. I move that the bill be read a second time. 

Question put and passed. 

Bill read a second time. 

As to Third Reading 

HON MICHAEL MISCHIN (North Metropolitan—Parliamentary Secretary) [5.30 pm]: I understand that 
the opposition does not require this bill to go before a committee of the whole house and, if I observe properly 
the attitude of the Greens and the Nationals, that may not be necessary, so I seek leave to go straight to the third 
reading of the bill.  

Leave granted to proceed forthwith to third reading.  

Third Reading 

Bill read a third time, on motion by Hon Michael Mischin (Parliamentary Secretary), and transmitted to the 
Assembly. 
 


